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LYNCH, Circuit Judge. Two different juries have now

found the Providence Fire Departnment |iable under Title VII to
one of its first wonen firefighters, Julia O Rourke, for that
form of sex discrimnation known as sexual harassnent.

O Rourke asks us to reinstate the first verdict for $275, 000.
The City defends the trial court's decision to vacate that
verdict and order a new trial but conplains that the second
verdict, for $200,000, based on evidence over a shorter period
of time, is unsound.

We conclude that the trial court erred when it
vacated the first verdict on the grounds that evidence from
bef ore the charge period had been erroneously admtted. The
evi dence was properly admtted to prove a continuing violation
and it would have been error to exclude it. W reinstate the
original verdict and remand for recal cul ati on of the
attorneys' fees due plaintiff for the two trials. 1In
particul ar, this opinion:

1) clarifies the continuing violation doctrine as to

serial violations;

2) discusses the interplay between that doctrine and

the | aw of sexual harassnent;

3) applies recent Suprene Court case law in hostile

wor Kk envi ronnent cases as to the standard for
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enpl oyer liability for (i) co-worker conduct and
(ii) supervisor conduct; and

4) anal yzes whet her the damages award based | argely
on enotional distress and psychol ogical harmis

excessi ve.



l.
We summari ze the evidence at trial in the |ight nost

favorabl e to O Rourke. See Andrade v. Janestown Hous. Auth., 82

F.3d 1179, 1186 (1st Cir. 1996).!

Until 1990, no female firefighters had ever served in
the City of Providence Fire Departnent. In January, 1992,
O Rourke and six other wonen who had passed a witten
exam nation were admtted to the City's firefighter six-nonth
training program along with 77 male trainees. O Rour ke was
hired under the City's newly inplenmented affirmative action
policy.

The structure of authority in the fire departnent
starts with the Conm ssioner of Public Safety, followed by the
Chi ef of the Departnent. Next is an Assistant Chief of the
Departnment and a Deputy Assistant Chief, followed by severa
Battalion Chiefs, Captains, and Lieutenants. Each of the
fourteen stations (called "Engines") is headed by a captain, who
oversees the station's several groups, each of which is headed

by a lieutenant or by the station captain. That is the overall

management command structure. There were no wonmen in the

L In order to review the district court's rulings that
are the subjects of this appeal, our fact summary is based on
testimony at the first trial. The second trial excluded

evi dence of acts occurring before May, 1994.
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conmand structure directly over O Rourke at any time in
guesti on. Further, O Rourke had no wonmen co-workers in her
group when she was assigned to the various Engi ne conpani es.
She was the first and the | one woman wherever she worked in the
Depart nent.

I n January of 1992, the Departnent Chief pronul gated
a sexual harassment policy. The policy prohibited firefighters
from keeping sexually explicit books and nmagazines, view ng
sexually explicit novies, or making sexual jokes at their
respective stations. The superior officer at each station was
responsi ble for enforcing the policy, and they had been trai ned
to do so. New firefighters were to be instructed during two
hours of sensitivity training, including a conponent on sexual
harassnent, to be incorporated into the curriculumof their six-
nont h training program

O Rour ke underwent this six-month training program
During this period and often in the presence of supervisors,
overtly sexual behavior was directed toward O RourKke. For
exanple, during a class break, a male trainee, Ferro, passed
around a video canera playing scenes of Ferro having sex with
his girlfriend. The instructor was in the classroom and did
nothing. Ferro also discussed his sexual prowess, endurance,

peni s size, and his sexual encounters during |lunch breaks, just
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outside the training facility. These incidents occurred in the
presence of officers.

O Rour ke expressed her di sgust and di sconfort directly
to Ferro, but Ferro was undeterred. During a training exercise
in a pool and in the presence of an officer of the acadeny,

Ferro pointed to O Rourke's breasts and commented that she was

"stacked." Ferro constantly di scussed sexual positions and oral
sex. O Rourke "just blocked themout." Wile standing in |line
for roll call, which was conducted by vari ous acadeny officers,

Ferro, standing behind O Rourke, would frequently expound his
opi nion that wonmen are pigs.

Ferro's behavi or was not uni que. Another nmal e trainee,
McDonal d, snapped O Rourke's bra, commented on her scent, and
asked O Rourke if another female trainee, whom McDonald called
a "dyke," ever |ooked at O Rourke while they were changing
cl ot hes. McDonal d al so asked O Rourke, in the presence of
several other firefighters, if she was on birth control. He
said he wanted to know so that they could all "bang" her at a
union party that night. Common conversation was whet her
firefighters had gotten "banged" over the weekend. Some of
these incidents occurred in the presence of training acadeny
officers. The comentary made O Rourke so unconfortable that

she began trying to campufl age her body by wearing oversized
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shirts. She did not conplain to any of the officers because she
"didn't want to cause any waves" and "just wanted to get through
t he acadeny."

After conpleting the training program O Rourke
accepted a tenporary assignment in the office of the Fire
Departnment Chief, Chief Bertoncini. She worked for Chief
Bertoncini from June to Septenmber, 1992, and after a brief
| ayoff, from Novenber, 1992, until March, 1993. She perforned
adm ni strative tasks under the instruction of two wonen who
worked directly for the Chief. In O Rourke's presence, the
Chief sat on the lap of his preferred secretary with his arm
around her shoulder, and referred to the other secretary (who
was not present) as a "stupid fat bitch" and commented on her
breast size.

During that time, MCollough, another firefighter
wor ki ng near O Rourke, blewin her ear, rubbed his cheek agai nst
hers, and stood over her with their bodies squarely touching as
she made copies. He also asked her out on dates at | east twelve
times, all of which O Rourke declined. O Rourke did not
conplain to Chief Bertoncini at the tinme for fear of being
| abel ed a whi ner.

Also while at Chief Bertoncini's office, O Rourke

encountered her former fellow trainee Ferro, who continued to
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di scuss his sexual encounters in front of her and urged O Rourke
to "have" him promsing that if she did, she would never want
anot her man. These coments often were nade in the presence of

officers. O Rourke felt distinctly unconfortable around Ferro.

Chi ef Johnson, the superintendent of the carpentry shop
|ocated in the Fire Prevention Bureau, told O Rourke that
McDonald (the one who had snapped O Rourke's bra during
training) talked about her a lot and was crazy about her.
O Rourke made it clear to Chief Johnson that she was not
i nterested.

In March of 1993, O Rourke was assigned to Engine 5,
Group B. The Engi ne conpany consi sted of four groups, each with
an officer in charge, one of whom al so served as captain of the
house. O Rourke was the only female firefighter at Engi ne 5.
The conpany living quarters consisted of a comon bathroom
kitchen, and sitting room each firefighter had a private
bedroom A typical shift involved two days and two nights on,
four days off. O Rourke saw stacks of pornographi c magazi nes in
the common sitting roomand bat hroom which sonetimes were open
to a page displaying pictures of naked nen and women engaged in
sexual acts. O Rourke saw male firefighters reading the

magazi nes, which nade her "very unconfortable.” The officers
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knew t he nmagazines were there and did nothing. This inaction
clearly violated the harassnent policy. O Rourke, however, did
not conpl ai n.

In the sumrer of 1993, Lieutenant Young, who was acti ng
head of O Rourke's group, suggested that the group take a patro
ride through their district in a fire truck. Lieutenant Young
offered the other firefighters beer, which O Rourke declined.
VWil e they were driving through a part of the district that was
known as a popul ar hangout for nmen, Lieutenant Young wote
O Rourke's nanme and the station phone nunmber on pieces of paper
and threw them out the window to the men on the street bel ow
O Rourke asked him to stop, but Lieutenant Young |aughed and
conti nued.

In the fall of 1993, O Rourke injured her hand and was
out for four or five nonths, but continued to go to the station
weekly to pick up her paycheck. During one such visit, O Rourke
encountered her commanding officer, Li eut enant  Ci onf ol o.
Li eutenant Cionfolo asked O Rourke how she net her boyfriend.
Then, referring to one of the wonmen in Chief Bertoncini's
office, he told O Rourke "you're just a virgin and [the woman]
lies flat on her back."

Also during this tinme, a chief officer told O Rourke's

brother Coley, also a City of Providence firefighter, to warn
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her that there was a closed circuit television hidden in her
bedroom at Engine 5. O Rourke, scheduled to return to work the
next week, called her commandi ng officer, Lieutenant Cionfol o,
and asked himto investigate the runor. She asked him not to
tell anyone or "make a big thing out of it if it was just a
runmor." Lieutenant Cionfolo arranged for O Rourke to neet him
at the station the next day to investigate and he promn sed not
to tell anyone. \hen she arrived, Lieutenant Cionfolo, in the
presence of two other firefighters in the group, told her "we
didn't find the video canera.” O Rourke acconpani ed Lieutenant
Cionfolo to her room which was being used by a male firefighter
whil e O Rourke was not there. She noticed a poster of a sem -
nude woman on the wall; when she objected to Lieutenant
Cionfolo, he renmoved it. O Rourke was unsure whether there was
a canmera in her room especially since a chief officer had
war ned her. She wore pants to bed, had difficulty falling
asl eep, and was afraid to change in her room because she felt
"l'ike I was being invaded of ny privacy when | was in that
room"

Shortly after returning to work, while at another
station, O Rourke was sitting with several male firefighters.
The men were in regular uniformbut w thout their outer jackets

on, which were to be worn outside. O Rourke's jacket was on the
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back of her chair. Stati on Chief Costa entered the room and
asked O Rourke if the jacket was hers, then told her "you put

that jacket on and you keep it on. None of +the nmale
firefighters were told to wear their outer jackets.

Anot her firefighter at Engine 5, Isom |eft a note on
O Rourke's bed asking her out on a date. O Rourke discovered it
upon returning froma call at 2:00 AAM O Rourke was concer ned
that Isom had been in her roomlate at night while she wasn't
there. She took the note to the officer in charge, Lieutenant
Dunne, and asked himto talk to Isomabout it and tell himthat
she was not interested in dating him Dunne spoke to | som but,
a few days later, Isom verbally asked O Rourke on a date
O Rourke declined and again spoke to Dunne, who told her he
woul d take care of it.

After the incident, O Rourke avoided Isonm she was
pl agued by worries that she mght "have to work with him
sonewhere el se at another station in a dormtory where he m ght
be sl eeping next to me." 1In general, O Rourke "felt awkward al
the time" to be working with men whom she knew wanted to go out
with her:

| tried to be nice to them as nuch as

possi bl e. They're nmy co-workers, but also

in the back of nmy mnd is that |I also have

to go to a fire with them and |'m
i nexperienced, and | want to know t hat these
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people . . . are not going to stand there
and let ne fall flat on ny face.

O Rourke started becom ng anxi ous when she had to go to work and
had troubl e sl eepi ng when she was at the station overnight.

O Rourke once had an accident backing the fire truck
into the station; she hit the wall of the station and damaged a
| adder. Departnment procedure required drivers to have spotters
whi |l e backing into the station, but none were avail able at the
time. When Chief Costa investigated, he was told that there had
not been spotters avail abl e. He told O Rourke that she was
going to have to "take the heat for this" and say that there
were spotters present, an untruth. O Rourke conplied. After a
hearing before the accident review board, O Rourke was put on
probation for six nonths.

In April, 1994, O Rourke fought her first mpjor fire.
That event would ultimtely lead to her transfer to Engine 13,
a different station. Sonme standard procedures were not foll owed
during the fire: Li eutenant Cionfolo did not give O Rourke
instructions or follow protocol in engaging Engine 5 s line
whi ch he handed to a nenmber of a different fire conpany instead
of O Rourke; O Rourke left the fire floor to get a new air tank
after hers ran out, and she assisted a rescue conpany with a
fire victimbefore returning to her position on the fire floor.
O Rourke |l eft her position on the line after an alarm went off
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indicating that she had only 5 mnutes remaining in her air
pack. On her way to get a new pack, she encountered Chief
Costa, the district battalion chief in charge of her station, in
the stairwell. Chief Costa ordered O Rourke to "get the fuck
back up those stairs.” O Rourke obeyed the order, but
ultimately ran out of air and returned to Engine 5 to retrieve
a new tank. After the fire was out, Chief Costa wal ked past
O Rourke and asked, "Why did you | eave your conpany?" but did
not give O Rourke a chance to respond. O Rourke had seen many
m st akes by others at the fire and felt singled out by Chief
Costa's conment. She told Lieutenant Cionfolo about the
incident, who told her not to worry about it.

Four days after the fire, Lieutenant Cionfol o informed
O Rourke that she was to attend a neeting with him Chief Costa,
and Dave Curry, a union representative, to discuss her
performance at the fire. No other firefighters in O Rourke's
group were required to attend simlar nmeetings, and Lieutenant
Cionfolo told her that she was the "biggest probleni at the
fire. Chi ef Costa asked O Rourke to account for her actions
during the fire. VWhen O Rour ke described the incident where
Chi ef Costa had ordered her back upstairs after her air tank
alarm went off, Costa interrupted her, saying repeatedly, "I

didn't tell you to get back up those stairs. | told you to get
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the fuck back up those stairs.” Chief Costa said to O Rourke,
"You know, |I'mnot doing this because you're a woman;" O Rourke
responded, "You nust have [a] problemw th it because you keep
bringing it up that I'ma woman." Chief Costa replied, "This is
how you get your reputation.” O Rourke recounted the events of
the fire several times over the course of approximtely two
hours; Chief Costa and Lieutenant Cionfolo told her that their
records did not match what she was telling them Wen Chief
Costa asked O Rourke why she did not have a line, she told him
that Lieutenant Cionfolo had given it to a nmenber of another
conpany, a violation of protocol. They also confronted O Rourke
about a runor that she was seeking to transfer out of the
conpany and asked her if she wanted to go to fire prevention

O Rourke replied that she wanted to remain a firefighter and
that she "didn't come on this job to sit up in an office."
Chi ef Costa ended the nmeeting by asking O Rourke and Li eut enant
Cionfolo whether they <could continue working together --
O Rourke replied that she could, but Cionfolo did not reply.
The union representative, Curry, opined that the problem was
just a personality conflict. Chief Costa directed O Rourke and
Li eutenant Cionfolo to nmeet to work things out, and to report

the results to himthe next day.
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The next day, O Rourke met with Lieutenant Cionfolo.
He accused her of having "sold him down the river"” by telling
Chi ef Costa that he gave up his line at the fire. He repeated
the runor about O Rourke wanting to transfer; O Rourke admtted
that she was interested in going to a conpany that was nore
commtted to doing drills and maintaining preparedness.
Li eutenant Cionfolo told her to get out of his station and that
she was off his group. He took O Rourke's gear off of the truck
and told her to report to a different station. He called Chief
Costa in O Rourke's presence and told him she was "rude,
di srespectful, and didn't know what the Christ [she] was doing."
O Rour ke was summoned to anot her neeting with Chief Costa, where
she was asked to sign a transfer form on which Lieutenant
Cionfolo had witten that they had "reached an i npasse that w ||
affect our working together” and that it was "in the best
interest of the departnent and Engi ne Conpany 5" that O Rourke
be transferred; O Rourke did not agree to the transfer but
understood that she had no choice.

O Rourke subnmitted a form to Departnment Chief
Bertonci ni describing her version of the events during the fire
and requesting a neeting with him but was told by Chief
Bertoncini's secretary that the chief would not respond. When

O Rourke net with the union vice-president, George Farrell, to
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file a grievance with the wunion about her transfer, he
di scouraged O Rourke fromfiling a grievance, telling her "you
don't want to do that, do you," so she did not. After a
tenporary detail, she was transferred permanently to Engi ne 13.
O Rourke arrived at Engine 13 on May 8, 1994, and net
with the officer in charge that day, Lieutenant Gonsal ves, as
well as the other firefighters in her group, all male.? At the
meeting, they asked O Rourke whether she mi nded that they sl ept
in their underwear; the sleeping quarters at Engi ne 13 consi sted
of one room of beds, wthout partitions. O Rourke did not
obj ect. The showers and bat hroonms were not private. O Rourke
slept in her full wuniform and did not wuse the showers.
Li eut enant Gonsal ves and ot her firefighters asked her about the
fire, stating that they heard she had "bailed out.” The captain
of the station, Captain Hiter, who al so headed O Rourke's group
informed O Rourke that she cane to Engine 13 with a "black
cloud,"” a bad reputation because she had bail ed out of the fire.
Before O Rourke arrived, Captain Hiter told her brother Vincent,
also a Providence firefighter, that the group was not happy
about her comng to work there, and that Captain Hiter hinself

had a problem working with a woman.

2 There was one other woman at Engine 13, but she was
part of a different group.
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O Rourke asked Captain Hiter for a |ocker to store
personal bel ongi ngs, including personal hygiene itens. He told
her none were available and that |ockers were issued by
seniority; O Rourke was the | east senior in her group. Ohers
in her group had | ockers issued by the City. O Rourke brought
in her own.

On her first day, O Rourke found pornographi c nagazi nes
in the drawers of the kitchen and sitting area. She did not say
anyt hing because "it was accepted . . . it was everywhere" and
because she "just got shacked out of Engine 5 to Engine 13" and
did not want to begin her stay at Engine 13 on a bad note. On
about three occasions, O Rourke witnessed the male firefighters
in her group watching pornographic novies in the comon sitting
area. O Rourke had to pass through the area in order to access
the kitchen. Captain Hiter knew that these materials were in
the station and that the City's sexual harassnent policy
prohi bited them but did nothing.

Shortly after O Rourke arrived, Lieutenant Gonsal ves
told O Rourke that he and the other firefighters in her group
were trying to find a way to have O Rourke put on detail out of
Engi ne 13 on July 4 because they wanted to light off fireworks
and did not want O Rourke there. Lieutenant Gonsal ves also told

O Rourke, "We didn't take you over here lying down. W don't

-17-



want you here. You were just transferred over here." Captain
Hiter confirmed that O Rourke was to take a detail on July 4,
even though it was not her turn, because the male firefighters
wanted to cel ebrate together as a group. O Rour ke was upset
because the group was supposed to nake decisions collectively
about who took details, without the Captain's influence, and

because she was "supposed to be a part of that conpany now' but

was obviously unwanted. Nonet hel ess, she did as she was
i nstruct ed.

On anot her occasion, returning froma call, O Rourke
and her group passed Cheaters, a topless bar. Li eut enant

Gonsal ves, who was the officer in charge at the tinme, commented
that "our sister has a VIP pass to get us into Cheaters.”
O Rour ke was enbarrassed but did not say anything because she
wanted to be "as nice as possible to these guys" and "want|[ ed]
themto accept ne.”

Wthin a nonth of her arrival at Engine 13, O Rourke
and Captain Hiter began nmeeting to discuss various issues,
i ncl udi ng conpl ai nts about O Rourke by the other firefighters in
her group that O Rourke was "trying to get away with things"
when Captain Hiter was not there. Captain Hiter asked O Rourke
about whet her her | ocker was city property because other, nore

senior firefighters in the conpany conpl ai ned that she was not
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entitled to a locker; it was |later determ ned that the | ocker
was not city property, and O Rourke was allowed to keep it.

By Septenber, O Rourke noticed that the male
firefighters frequently met behind closed doors in Captain
Hiter's office without inviting her in; these neetings occurred
daily, with or wthout Captain Hiter, but always excluding
O Rourke. O Rourke asked Captain Hiter what was notivating the
excl usi onary neetings and why they never tal ked as a group, but
Captain Hiter did not respond.

O Rourke's ostracismintensified. On one call, when
O Rourke was driving, she asked Lieutenant Gonsalves for
directions, as she was new to the district and did not know her
way around; other firefighters routinely hel ped each other with
directions while driving. Lieutenant Gonsal ves responded, "I'm
not the fucking chauffeur, you are.”™ Wen O Rourke approached
her col | eagues after a fire, they all wal ked away fromher. One
of the chiefs from another station referred to O Rourke as the
"Mayt ag man" because she was al ways alone. |If O Rourke rode in
t he back of the fire truck, the firefighters in the cab cl osed
t he wi ndow so that she could not hear what was being said. When
the group net after a fire to debrief, they ignored O Rourke's

guestions about her performance and rolled their eyes.
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Ot her incidents contributedto the hostile environment.
One firefighter kept pictures of nude wonen in his | ocker, which
O Rourke saw, she described the effect of seeing those pictures:

| see these pictures of these wonmen there,

and is this what they think of wonen? |Is
this how they're viewing ne? There was no
respect.

Anot her discussed oral sex and asked O Rourke if she knew
whet her a particular firefighter's girlfriend "swall owed deep. "
Male firefighters frequently referred to wonen as "cunts" or
"pussies.”

O Rourke's car was damaged, and she suspected it was
vandal i zed by one of her co-workers. I n addition, her |ocker
was gl ued shut. Lieutenant Gonsal ves and other firefighters in
her group frequently referred to food O Rourke was eating as
"l esbi an food."

The ostracismtook its toll on O Rourke. In addition
to gaining a significant anount of weight, she had difficulty
sl eepi ng because she was "up all night agonizing about going to
wor k. " She becane exhausted and was a "nervous w eck."

The at nosphere at Engine 13 continued to deteriorate.
I n Septenber 1994, O Rourke once again was assigned to a detai
when it was not her turn, as she had been on July 4. Vhen she
attempted to check the station's records to confirm whose turn
it was, Lieutenant Gonsalves sinply repeated that she had to
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take the detail. Li eutenant Gonsalves nmade a comment to
O Rourke's brother--in-law, Di Silva (another firefighter), that
O Rourke "just got nothing but bigtits."” Soneone hung a poster
in the dormtory of a sem -nude woman in a provocative pose,

entitled "Mss Julie Stratton,"” but with the |ast nane crossed

out so that it read "Mss Julie."” O Rourke, whose first nane is
Julia, understood this to be a reference to her. O Rourke's
br ot her Vincent renoved the poster. Vincent also found nmail
taped to O Rourke's |ocker that was addressed, "firefighter
Julia AWOL. "

Also at that time, O Rourke's brothers Vincent and
Coley canme to Engine 13 to confront the male firefighters about
their treatnent of O Rourke. Coley had discussed his concerns
with Chief Johnson on several occasions, and Chief Johnson
finally suggested that Coley should go talk to the menbers of
Engine 13 and "try to straighten the situation out." The
brothers had a heated exchange with Lieutenant Gonsal ves and
Captain Hiter; as a result of that incident, O Rourke's brothers
wer e disciplined.

After that, O Rourke's brother-in-lawDi Silva net with
Chi ef Cotter to discuss his concerns about the male
firefighters' treatnent of O Rourke in general and told Chief

Cotter about Lieutenant Gonsal ves' comment that O Rourke had
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"nothing but big tits." At Chief Cotter's request, DiSilva
submtted a witten conplaint to the Departnent Chief. No one
fromthe Chief's office contacted Di Silva about his conplaint.

On September 18, 1994, shortly after the incident
i nvol ving her brothers, O Rourke decided to seek help fromthe
City's EEO officer, Gaen Andrade. She did not follow the chain
of command by conplaining to Captain Hiter because he knew what
was happening at Engine 13 but had done nothing about it.
O Rourke met with Andrade, along with a union representative,
St ephen Day, a union attorney (whose presence O Rourke did not
request), and O Rourke's brother-in-law Silva. O Rourke showed
themthe altered poster but got no response. They |aughed when
O Rourke told them about the "l|esbian food" comments. Uni on
representative Day told O Rourke the neeting was |limted to
di scussi ng Engi ne 13 conduct only, although O Rourke wanted to
di scuss the earlier incidents. EEO Oficer Andrade did not ask
any questions during the neeting. Andrade concluded that
O Rourke's conplaints were related to "soci al issues,"” not "work
i ssues,"” and ended the neeting by telling O Rourke to conme up
with solutions. O Rourke then retained her own attorney.

After O Rourke's nmeeting with Andrade, O Rourke's group
continued to exclude her, spending time in Captain Hiter's

office with the door cl osed. Because O Rourke was excluded from
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group di scussi ons about upconmng drills, she would be the only
menber of her group who was unprepared when it was tine to
perform the drills. During one such drill, one of the
firefighters screaned at O Rourke in front of others for not
bei ng prepared.

O Rourke still attenpted to discuss her concerns with
Captain Hiter, but he did nothing. She began receiving crank
phone calls at honme and at the station, with the caller whining
or maki ng crude noi ses. She was a "nervous weck"” while at work
and sonetinmes felt her body shake uncontrollably. VWi | e
responding to a call, O Rourke took a wong turn and had an
accident while trying to turn around. That incident was the
br eaki ng point. O Rourke felt she was no longer able to
function and left work on injured-on-duty status in Decenber,
1994. She began seeing a psychiatrist, with whom she conti nues
treatment. \Wen O Rourke went to the station to retrieve her
bel ongi ngs, she discovered pornographic mail belonging to a
fellow firefighter had been placed in her | ocker.

I n January of 1995, O Rourke, with her attorney, net
with Chiefs Bennett and Cotter, as well as the city attorney, to
di scuss O Rourke's conplaint. The two chiefs were assigned to
investigate O Rourke's allegations. O Rourke had prepared an

outline and di scussed many of the incidents that had occurred at
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bot h Engi ne 5 and Engi ne 13, and answered the chiefs' questions.
She enphasi zed that she was eager to have the matter resol ved
and return to work, and asked the chiefs to tell her if she was
doi ng sonething wong. At the end of the nmeeting, O Rourke was
told that she would be contacted when their investigation was
conpleted. The two chiefs scheduled no further neetings wth
her .

Approxi mately one nmonth after the neeting, O Rourke
cal | ed Chi ef Bennett to discuss the status of the investigation.
Chi ef Bennett told her that he was unable to proceed with the
i nvestigation because "they're refusing to speak . . . there's
no use." Chief Bennett also told O Rourke that there was a gag
order put out prohibiting him from speaking to firefighters,
i eutenants, and captains -- anyone |lower than a chief. The new
chief of the Departnent, Chief Di Mascol o, had told Bennett and
Cotter that the union did not want its menbers involved in the
i nvestigation, and Chief Di Mascolo declined to take any action
to encourage their participation. Frustrated, Chief Bennett and
Chi ef Cotter withdrew fromthe investigation in February, 1995.
Shortly thereafter O Rourke filed her adm nistrative charge of
di scri m nati on.

O Rour ke remai ned out of work for over two years. As

a result of the stress she experienced, O Rourke gained a tota
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of 80 pounds. She was anxious and afraid to | eave the house,
and was particularly anxious about encountering Providence
firefighters.

O Rourke returned to work at the fire departnment in
1997. Followi ng her psychiatrist's advice she no | onger works
as a line firefighter but instead joined fire prevention, where
she remni ns today.

1.

On July 10, 1995, O Rourke filed a discrimnation
charge with the Rhode | sl and Conmm ssion of Human Rights and with
the U S. Equal Enploynent Opportunity Conm ssion and received
notice of right to sue. O Rourke also filed a federal court
conplaint against the City on June 30, 1995, and an anended
conplaint on July 17, 1995, also namng four firefighters as
i ndi vi dual defendants.? The conplaint included clains of
di sparate inpact and sex discrimnation under Title VII and

Rhode Island law, as well as 8 1983 cl ai ns.

s Al t hough O Rourke filed her original court conplaint
before she filed her EEOC conplaint, O Rourke did receive a
right to sue letter and defendants have not argued the point;
t hus, the point is waived. See Zipes v. Trans Wrld Airlines,
Inc., 455 U.S. 385, 393 (1982) ("[F]iling a tinmely charge of
discrimnation wth the EEOC is not a jurisdictiona
prerequisite to suit in federal court, but a requirenent that,
like a statute of Iimtations, is subject to waiver, estoppel,
and equitable tolling.").
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A jury trial began July 14, 1997. Defendants filed a
notionin limne to exclude all evidence of harassment occurring
bef ore O Rourke's tenure at Engine 13 on the grounds that those
acts were outside Title VII's 300-day |limtations period and
t hat such evi dence was unduly prejudicial and shoul d be excl uded
pursuant to Fed. R Evid. 403. O Rourke invoked the continuing
violation doctrine, alleging that there were acts occurring
before and during the 300-day period, and arguing that the
evi dence was not unduly prejudicial under Rule 403 but rel evant
to proving that theory. The court deni ed defendants' notion.

O Rour ke i ntroduced evi dence of harassment spanni ng t he
entire duration of her enploynment at the fire department from
1992 to 1994 -- including her time spent in training in 1992,
the period in which she worked in the Chief's office |ater that
year, her year-long stay at Engine 5 in 1993, and finally, her
seven nmonths at Engine 13 in 1994. At the close of O Rourke's
case, defendants nmobved for judgnent as a matter of |aw. The
court granted the notion as to the 8§ 1983 counts against the
City and individual defendants on the ground that there was no
evidence that the City of Providence or the individua
def endants had intentionally discrimnated against O Rourke.
O Rour ke does not appeal this decision. The court also

dism ssed O Rourke's Title VII disparate inpact clainms as
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duplicative of her hostile work environnment sexual harassnment
claim That reasoning is legally doubtful, but O Rourke does
not appeal this decision either, and so, for purposes of this
opinion, we take the hostile work environment clains as
enconpassi ng any di sparate inpact clains.

The court also ruled that "[t]he statute of |imtation
clearly applies in this case, and linmts the plaintiff's clains
to Septenber 13, 1994, forward for sexual harassnment.” \When
O Rourke argued that the earlier evidence was relevant to show
a continuing violation, the court responded: "I allowed that
evidence in to show a pattern, but it doesn't have anything to
do with the claimthat took place at Engine 13. The whol e gi st
of your case is what happened at Engine 13." The court also
noted O Rourke's failure to conplain about her treatnment before
Sept ember, 1994. Counting back 300 days from when O Rourke
filed her conplaint with the EECC on July 10, 1995, the court
found O Rourke's claimwas |imted to the incidents occurring at
Engine 13 since Septenmber 13, 1994. Because the state
limtations period was 360 days, and for the sake of sinplicity,
the court decided that evidence from My, 1994 (the tine
O Rourke transferred to Engine 13) could be considered. The
district court instructed the jury only to consider Engine 13

evi dence and not to consider any of the evidence it had heard
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about the two years prior to O Rourke's Engine 13 tenure.
Havi ng been successful inits notion to exclude evidence for the
period before O Rourke worked at Engine 13, the City was not
permtted to put on evidence in its case relating to pre-Engine
13 incidents. The City had, of course, cross-exam ned
plaintiff's witnesses on this point. The City made no offer of
pr oof .

The jury awarded O Rourke $275, 000 against the City on
her hostile work environment sexual harassnment claim The City
nmoved for a newtrial. The district court granted the notion on
the ground that it had conmtted a prejudicial error of |aw by
allowing pre-Engine 13 evidence of sexual harassnment, and
because it believed its curative instruction to the jury was
i neffective. The $275,000 verdict was excessive, the court
t hought, because that sum made it clear that the jury had
considered pre-Engine 13 evidence in awarding conpensatory

damages, despite t he court's contrary instruction.

O Rourke's second trial began in April 1998. The
district court limted the evidence to O Rourke's tenure at
Engi ne 13, from May to Decenber of 1994. Once again, the jury
found in favor of O Rourke, awarding her $200, 000 against the

City on her hostile work environment claim
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The City again noved for a new trial, whhich the
district court denied. O Rourke sought an award of attorneys'
fees and costs for both trials. The district court awarded
O Rour ke $99,685 in attorneys' fees and $10,214.50 in costs for
the second trial only; no costs were awarded for the first
trial.

The City appeals the district court's denial of its
notion for a new trial after the second trial, and O Rourke
seeks on cross-appeal reinstatement of the first jury award, as
well as attorneys' fees and costs for the first trial.

L1l
A. O Rourke's Cross-Appeal to Reinstate Original Verdict

We begin with O Rourke's cross-appeal fromthe judgnment
as a matter of law in favor of defendants at the close of
O Rourke's evidence in the first trial and from the grant of a
new trial after the first jury verdict. The district court's
power to grant a notion for a new trial is |limted to those

circunstances in which allowing the verdict to stand would

result in a mscarriage of justice. See Velazquez v. Figueroa-
Gonez, 996 F.2d 425, 428 (1st Cir. 1993). The appellate court's
review is for abuse of discretion. But where, as here, the
court's order granting a new trial is based upon a |egal

concl usion, we review that ruling de novo. See Fleet Nat'l Bank
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v. Anchor Media Television, Inc., 45 F.3d 546, 552-53 (1st Cir.
1995) ("Because the court's order granting [defendants] a new
trial was based solely upon its | egal conclusions that defective
claims had been allowed to go to the jury, we first determ ne
the correctness of the court's rulings in this regard.")

Def endants had filed a motion in |imne to exclude all
evi dence of events before the 300-day charge filing period,
arguing that such evidence was barred by the statute of
l[imtations and by Rule 403, Fed. R Evid. Granting this notion
woul d have neant no evidence could be introduced of the events
taking place before September 13, 1994, four nonths after
O Rour ke was assigned to Engi ne 13.

O Rourke objected, arguing that the case cane within
t he continuing violation doctrine, an equitable exception to the
300-day filing period, because there was an ongoi ng pattern of

di scrimnation. See Provencher v. CVS Pharmacy, 145 F.3d 5, 16

(1st Cir. 1998). If the doctrine applied, it would have two
consequences: O Rourke could introduce earlier evidence and she
could recover damages for earlier conduct. There is a second
t heory under which earlier evidence was arguably adm ssible --
namely, that even if the continuing violation doctrine did not
apply, the evidence was still relevant and probative as to

whet her the later discrimnation took place. See United Air
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Lines, Inc. v. Evans, 431 U.S. 553, 558 (1977). "[S]onetines
time-barred prior incidents becone adm ssible as relevant

background evi dence."” 2 B. Lindemann & P. Grossman, Enpl oynent

Discrimnation Law 1355 (3d ed. 1996); see also Moirrison v.

Carleton Wholen MIIls, Inc., 108 F.3d 429, 439 (1st Cir. 1997).

But the focus at trial was on adm ssibility wunder the
continuing violation doctrine, and so we shall focus on it.

The district court denied the motionin limne, stating
that it could not nake a decision on relevancy in a vacuum So
the pre-Septenber 13, 1994 evidence was allowed in. The City
obj ected to sone of the evidence, but not to nost of it. \here
it made no objections, the City has waived any claimthat the
evi dence was i nadni ssi bl e. An unsuccessful notion in |imnne

does not preserve an evidentiary objection. See Fusco .

General Mdtors Corp., 11 F.3d 259, 262 (1st Cir. 1993). At the

end of the plaintiff's case, defendants noved for judgnment,
agai n argui ng that evidence of events before Septenber 13, 1994
was i nadm ssi ble on statute of limtations and Rul e 403 grounds.
The plaintiff argued that the continuing violation exception to
the statute of limtations applied. The City presented no
counter argunent in reply and kept hammering a single thenme, as

t hough the continuing violation doctrine did not exist.
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After dism ssing the individual defendants from the
case, leaving only the City, the district court held that the
pre-charge period evidence was admitted in error because the
statute of |limtations barred the evidence. Like the City, the
district court never explicitly addressed O Rourke's invocation
of the continuing violation doctrine or why it would not apply.
That om ssion was itself error. | ndeed, the only reason
expressed by the district court in support of its decision was
its feeling that O Rourke had brought these events on herself,

see infra note 4, and that therefore the events were irrel evant

to her discrimnation claim |Insofar as the court thought that
to be a reason for applying the statute of limtations, it
erred. | ndeed, the district court expressed its feeling that

plaintiff's case as to pre-Engine 13 events failed on its
merits, calling it "all eyewash." Any determ nation of the
merits was for the jury, not the court.

These errors could prove to be harm ess i f O Rourke was
in fact not entitled to use the continuing violation doctrine.
W review de novo a judgnent as a matter of l|aw that the

continuing violation doctrine does not apply. See Provencher,

145 F.3d at 13; Shultz v. Rhode |sland Hosp. Trust Nat'l Bank,

N.A., 94 F.3d 721, 726 (1st Cir. 1996). Unl ess there are no

material facts in dispute permtting resolution as a matter of
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| aw as to whether a continuing violation occurred, it is a jury
issue. We reverse a judge's determnation "if we determ ne that
a reasonable jury could have found in [plaintiff's] favor."

Provencher, 145 F.3d at 13. W conclude that a reasonable jury

could have found that O Rourke was a victim of a continuing

vi ol ati on. See Canbridge Plating Co., Inc. v. Napco, Inc., 85

F.3d 752, 762-63 (1st Cir. 1996) (whether discovery rule

exception applied); see also Martin v. Nannie and the Newborns,

Inc., 3 F.3d 1410, 1415-16 (10th Cir. 1993) (reversing grant of
summary judgnent in sexual harassment case where jury could find
plaintiff made out continuing violation).

Before analyzing why a jury could find the continuing
vi ol ation doctrine applicable, there is an inportant definition
to be enphasized. By its nature, a hostile work environnent
often nmeans that there are a series of events which nmount over
time to create such a poisonous atnosphere as to violate the
law. In the Ileading Suprene Court cases, the evidence of

harassnent covered a period of years. Faragher v. City of Boca

Rat on, 524 U. S. 775, 782 (1998) (five-year period); Harris v.

Forklift Sys., Inc., 510 U S 17, 19 (1993) (two and a half

years); Meritor Sav. Bank, FSB v. Vinson, 477 U.S. 57, 59-60

(1986) (four years). And so there is a natural affinity between

t he hostile work environnent theory and the continuing violation
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doctri ne. Thus, a court should not hastily dismss on
tinmeliness grounds a harassnment claim where a continuing
violation is alleged. Yet the two theories are not the sane and
not every hostile work environment claim presents a plausible
continuing violation. Li ke the Third Circuit, "we decline to
adopt a per se rule that a properly alleged hostile work
environnent claim also constitutes a continuing violation."

West v. Phil adel phia Elec. Co., 45 F.3d 744, 755(3d Cir. 1995).

We | ook at whet her the defendant's conduct constitutes
harassment under Title VII, then determ ne whether a reasonable
jury could have found that there was a continuing violation of
Title VII, thus allowing O Rourke to present evidence of acts
bef ore the 300-day filing period. A brief overviewof Title VII
sexual harassnment |aw is hel pful.

A. Hostile Work Environment

Title VI1 of the Civil Rights Act of 1964 prohibits an
enpl oyer from discrimnating "against any individual wth
respect to his conpensation, terns, conditions, or privileges of
enpl oynent, because of such individual's race, color, religion,
sex, or national origin." 42 U.S.C 82000e-2(a)(1) (West 2000).
"[T] he very fact that the discrimnatory conduct was so severe
or pervasive that it created a work environnment abusive to

enpl oyees because of their race, gender, religion, or national
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origin offends Title VII's broad rule of workplace equality."”
Harris, 510 U.S. at 22. Courts have | ong recogni zed t hat sexual
harassnent is "a form of gender discrimnation prohibited by

Title VII." Provencher, 145 F.3d at 13.

Title VII sexual har assnment law has evol ved
considerably from its early focus on quid pro quo sexual
harassnent, where an enployee or supervisor uses his or her
superior position to extract sexual favors from a subordinate
enpl oyee, and if denied those favors, retaliates by taking
action adversely affecting the subordinate's enploynent. See,

e.g., Lipsett v. Univ. of Puerto Rico, 864 F.2d 881, 897 (1st

Cir. 1988) (collecting cases). Title VII also allows a
plaintiff to prove unlawful discrimnation by showing that "the
wor kplace is perneated with ‘'discrimnatory intimdation,
ridicule, and insult' that is "sufficiently severe or pervasive

to alter the conditions of the victim s enpl oynment and create an

abusi ve working environment.'" Harris, 510 U.S. at 21 (citations
omtted). Further, Title VIl protection is not limted to
“econom ¢c" or "tangible" discrimnation. [d.

The Supreme Court has outlined the tests a plaintiff
must neet to succeed in a hostile work environnment claim (1)
that she (or he) is a menber of a protected class; (2) that she

was subjected to unwelconme sexual harassnment; (3) that the
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harassnent was based upon sex; (4) that the harassnment was
sufficiently severe or pervasive so as to alter the conditions
of plaintiff's enpl oynent and create an abusive work
environment; (5) that sexually objectionable conduct was both
obj ectively and subjectively offensive, such that a reasonable
person would find it hostile or abusive and the victimin fact
did perceive it to be so; and (6) that some basis for enployer

liability has been established. See Faragher, 524 U. S. at 787-

89; Harris, 510 U. S. at 20-23; Meritor, 477 U.S. at 65-73. It
is undi sputed that O Rourke is a menber of a protected class and
t hat she considered defendants' conduct unwel cone; thus, the
first two elements of her claim are net. The evidence is
conpel ling that she suffered harassment based on sex. See

Oncale v. Sundowner Offshore Servs., 523 U S. 75, 80 (1998)

("Courts and juries have found the inference of discrimnm nation
easy to draw in nost nmale-femal e sexual harassnment situations,
because the chall enged conduct typically involves explicit or
implicit proposals of sexual activity . . .). W discuss
enpl oyer liability, the sixth element, a bit |ater.

In hostile environnment cases, the fourth and fifth
el ements are typically the nost inportant. They nust be
determ ned by the fact-finder "in light of the record as a whol e

and the totality of the circumstances.” Meritor, 477 U.S. at 69
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(internal quotation nmarks and citations onitted). Sever al
factors typically should be <considered in mking this
determ nation: "the frequency of the discrimnatory conduct; its
severity; whether it is physically threatening or hum liating,
or a mere offensive utterance; and whether it unreasonably

interferes with an enployee's work performance."” See Faragher,

524 U. S. at 787-88 (quoting Harris, 510 U.S. at 23).

As part of its evaluation, a jury may consi der a broad
range of conduct that can contribute to the creation of a
hostile work environnment. |ndeed, "harassing conduct need not
be nmotivated by sexual desire to support an inference of
di scrim nation on the basis of sex." Oncale, 523 U S. at 80.
Evi dence of sexual remar ks, i nnuendoes, ridicule, and
intimdation my be sufficient to support a jury verdict for a

hostil e work environnent. See White v. New Hanpshire Dep't of

Corrections, 221 F.3d 254, 260-61 (1st Cir. 2000); cf.

Her nandez-Loring v. Uni versi dad Metropolitana, No. 99-2116, 2000

WL 1745285, at *5-7 (1st Cir. Dec. 1, 2000) (evidence of two
specific incidents of harassnent in the context of an ongoing
pattern of conduct sufficient to survive summary judgnent in
hostile work environnment claim. The accunul ated effect of
incidents of humliating, offensive comments directed at wonen

and wor k-sabot agi ng pranks, taken together, can constitute a
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hostile work environment. WIlians v. General Mtors Corp., 187

F. 3d 553, 563-64 (6th Cir. 1999).

Still, conduct that results from"genui ne but i nnocuous
differences in the ways nmen and wonmen routinely interact with
menbers of the same sex and of the opposite sex" does not
violate Title VII. Oncale, 523 U S. at 81. Thus, "offhand
comrents, and isolated incidents" are not sufficient to create
actionabl e harassnment; the hostile work environnment standard
must be kept "sufficiently demanding to ensure that Title VII
does not beconme a 'general civility code.'" Faragher, 524 U. S.
at 788 (quoting Oncale, 523 U.S. at 81).

Certain coments by the district court4 lead us to
enphasi ze two other controlling principles. First, sex-based
harassnent that is not overtly sexual is nonethel ess actionable
under Title VII, so evidence of that sort nmay be adm ssible.
"Al'l eged conduct that is not explicitly racial in nature may, in

appropriate circunstances, be considered along with nore overtly

4 For exanpl e, the district court characterized
O Rourke's testimony about her treatnent after the April 1994
fire as a "red herring." O Rourke testified she was singled out
for discipline and harshly treated by Chi ef Costa and Li eut enant
Cionfolo, involuntarily transferred to another station, and
endured harassnent as a result of her reputation for "bailing
out" of the fire. This was probative evidence of a hostile work

envi ronment . The district court also stated that O Rourke's
testimony denonstrated that she "blanes everyone else but
herself . . . [and] won't accept responsibility for her own
conduct." That determ nation was for the jury.

- 38-



di scrimnatory conduct in assessing a Title VII harassnment

claim" Landr au- Ronero v. Banco Popul ar de Puerto Rico, 212

F.3d 607, 614 (1st Cir. 2000), (citing DeG ace v. Runsfeld, 614

F.2d 796, 800 (1st Cir. 1980) (evidence of equipnment sabotage
and co-workers' "silent treatnent” considered along wth
racially explicit notes)). That reasoning applies equally to
sexual harassment: where a plaintiff endures harassi ng conduct,
al t hough not explicitly sexual in nature, which underm nes her
ability to succeed at her job, those acts should be considered
along with overtly sexually abusive conduct in assessing a

hostile work environment claim See Lipsett, 864 F.2d at 905

(conduct that was not explicitly sexual was "nonet hel ess charged
with anti-femal e aninus, and therefore could be found to have
contributed significantly to the hostile environnment”). As the
El eventh Circuit observed,

Sexual harassnent which creates a hostile or
of f ensi ve environment for nenbers of one sex
is every bit the arbitrary barrier to sexual
equality at the workplace that racial
harassnent is to racial equality. Surely, a
requirenment that a man or woman run a
gauntl et of sexual abuse in return for the
privilege of being allowed to work and make

a |living can be as demeani ng and
di sconcerting as the harshest of racial
epithets."

Henson v. City of Dundee, 682 F.2d 897, 902 (11th Cir. 1982).

The second principle follows. Courts should avoid
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di saggregating a hostile work environment claim dividing
conduct into instances of sexually oriented conduct and
i nstances of wunequal treatnent, then discounting the latter
category of conduct. Such an approach defies the Meritor
Court's directive to consider the totality of circunstances in
each case and "rob[s] the incidents of their cunmul ative effect."
WIilliams, 187 F.3d at 561. Moreover, such an approach not only
ignores the reality that incidents of nonsexual conduct -- such
as work sabot age, exclusion, denial of support, and hum liation
--- can in context contribute to a hostile work environnment, it
also nullifies the harassing nature of that conduct.?® An
enpl oyer m ght escape liability, even if it knew about certain
conduct, if that conduct is isolated froma |arger pattern of
acts that, as a whole, would constitute an actionable hostile
wor k environnent. Thus, enployers would lack the incentive to
correct behavior that, Ilike more overtly sexual fornms of
harassnent, works agai nst integrating wonmen into the workforce.

See Burlington Indus. v. Ellerth, 524 US. 742, 764 (1998)

5 See V. Schultz, Reconceptualizing Sexual Harassnment,
107 Yale L.J. 1683, 1719-20 (1998) (isolating nonsexual conduct
from hostile work environnent claim "weakens the plaintiff's
case and distorts the |law s understanding of the hostile work
envi ronnent by obscuring a full view of the culture and
conditions of the workplace" and "drain[s] harassnent |aw of its
ability to address the full range of gender-based hostility at
wor k") .
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(citing Title VII's basic policy of "encouragi ng forethought by

enpl oyers”); cf. WIlliams, 187 F.3d at 563 (recognizing as

harassnent conduct that is not overtly sexual "go[es] to the
core of [plaintiff's] entitlement to a workplace free of
di scrim natory ani nus").

Statute of l[imtations problenms nust be understood in
t he context of substantive law. The stage set, we turn to the
[imtations issue.
B. The Continuing Violation Doctrine

Aplaintiff who brings a hostile work environnment claim
under Title VII nust file her claimw thin 300 days of an act of
di scrim nation, and in general cannot litigate clainms based on

conduct falling outside of that period. See Provencher, 145

F.3d at 13. The limtations period serves to "protect][]
enpl oyers from the burden of defending clains arising from
enpl oynment decisions that are |long past.” Thomas v. Eastnan
Kodak Co., 183 F.3d 38, 47 (1st Cir. 1999) (quoting Del aware

State College v. Ricks, 449 U S. 250, 256-57 (1980)). But where

a Title VII violation is "of a continuing nature, the charge of
discrimnation filed . . . my be tinmely as to all
di scrim natory acts enconpassed by the violation so |long as the
charge is filed during the life of the violation or within the

statutory period." Pilgrimv. Trustees of Tufts College, 118
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F.3d 864, 868 (1st Cir. 1997) (quoting Kassaye v. Bryant
Col | ege, 999 F.2d 603, 606 (1st Cir. 1993)). The continuing
violation doctrine is an equitable exception that allows an
enpl oyee to seek damages for otherw se time-barred allegations
if they are deenmed part of an ongoing series of discrimnatory
acts and there is "sone violation within the statute of
l[imtations period that anchors the earlier clainms."

Pr ovencher, 145 F.3d at 14. This "ensures that these

plaintiffs' claims are not foreclosed nerely because the
plaintiffs needed to see a pattern of repeated acts before they
realized that the individual acts were discrimnatory." Thonms,
183 F. 3d at 54.

Before analyzing whether a jury could find the
continuing violation doctrine applicable, there are inportant
definitions of the problem to be enphasized. This is not a

case, |ike Provencher, where the problemw th application of the

doctrine was that there was no discrimnatory act within the
charge filing period. See 145 F.3d at 15-16. The City made no
such claim and the district court found there were clainmed
di scrimnatory acts in the Engine 13 era. This is also not a
case of claimed continuing effects fromearlier discrimnatory

policies, as in United Airlines, Inc. v. Evans. See 431 U S. at

558. Nor is this a case of a clained system c violation under
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the continuing violation doctrine, where an enpl oyer maintains
a discrimnatory policy that is responsible for nultiple
discrimnatory acts that may not fall wthin the statutory

peri od. See Provencher, 145 F.3d at 14. The question is

i nst ead whet her what O Rourke clained fell within the branch of
the continuing violation doctrine which courts have called
"serial violations."

This court has identified several criteria in
determining the sufficiency of a serial continuing violation
claim which we summari ze here:

1) is the subject matter of the discrimnatory acts sufficiently

simlar that there is a substantial relationship between the

ot herwi se untinmely acts and the tinely acts? See Marcano-Rivera

v. Pueblo Int'l, Inc., 232 F.3d 245, 256 (1st Cir. 2000);

Sabree v. United Bhd. of Carpenters & Joiners Local No. 33, 921

F.2d 396, 401 (1st Cir. 1990).
2) are the acts isolated and discrete or do they occur wth

frequency or repetitively or continuously? See Provencher, 145

F.3d at 14.

3) are the acts of sufficient permanence that they should

trigger an awareness of the need to assert one's rights? See
Jensen v. Frank, 912 F.2d 517, 523 (1st Cir. 1990); Sabree, 921

F.2d at 402.
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Allowing for wvariations in |anguage, this 1is
essentially the test first articulated by the Fifth Circuit in

Berry v. Board of Supervisors of Louisiana State Univ., 715 F.2d

971, 981 (5th Cir. 1983), and adopted in a majority of other

circuits: West v. Phil adel phia Elec. Co., 45 F.3d 744, 755 & n.9

(3d Cir. 1995); Mascheroni v. Bd. of Regents of Univ. of Cal.

28 F.3d 1554, 1561 (10th Cir. 1994); Selan v. Kiley, 969 F.2d

560, 565-66 (7th Cir. 1992); Bell v. Chesapeake & Chio Ry. Co.,

929 F.2d 220, 223-25 (6th Cir. 1991); Roberts v. Gadsen Mem

Hosp., 835 F.2d 793, 800 (11th Cir. 1988).% Other circuits,
whil e not expressly adopting the Berry court's test, enploy
simlar standards to determ ne whether the continuing violation

doctrine applies. See, e.g9., Van Zant v. KLM Royal Dutch

Airlines, 80 F.3d 708, 713 (2d Cir. 1996) (instances of
di scrim nation nmust be "specific and rel ated" and plaintiff must

be wi thout notice of discrimnatory nature of events when they

6 As best we can tell, only the Ninth Circuit has taken
a different position. In Fiedler v. UAL Corp., 218 F.3d 973

(9th Cir. 2000), the court rejected a Berry-type analysis in
hostile work environnment cases, preferring to focus sinply on
whet her the "discrimnatory acts are related closely enough to
constitute a continuing violation." 1d. at 988. |In Mirgan v.
Nat'| Railroad Passenger Corp., No. 99-15374, 2000 WL 1672651
(9th Cir. Nov. 8, 2000), the court went even further and
rejected any "notice limtation on the continuing violation"
doctrine. 1d. at *5. The Ninth Circuit's approach may confl ate
the question of whether there is an actionable hostile
environnent with the question of an exception to the 300 day
filing requirenent. W rejected above such a per se approach.
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occur); Curry v. District of Colunbia, 195 F.3d 654, 661 n. 14

(D.C. Cir. 1999) (nmentioning approaches taken by other circuits
but rejecting plaintiff's continuing violation claim because
conduct alleged not sufficiently simlar).

The first two criteria are easily met on this record.
The only arguabl e i ssue i s whether plaintiff produced sufficient
evidence on the third criterion, which goes to whether the
earlier acts were sufficient to put O Rourke on notice that she
had a substantial, actionable claimand should have conpl ai ned
earlier. This is not a case where there was a single act of

such permanence or inport to act as a trigger. See Sabree, 921

F.2d at 402 (late claim not excused where plaintiff "admtted
t hat he believed, at every turn, that he was being discrimn nated
against" and there was no substantial relationship between the
transfers conplained of). Rather, this case raises what may be
the nmost difficult question under the doctrine: whet her the
sheer volune and repetition of the harassnent should, as a
matter of law, have led O Rourke to file a discrimnation claim
earlier.

It is here that the statute of limtations question
overlaps with the substantive |aw of hostile work environnment.
It would be anomalous to say that, for statute of limtations

purposes, a plaintiff should be on notice that she has a
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di scrim nation clai mwhere the substantive | aw says she does not

have such a claimyet. Here, the relevant | aw makes cl ear that

often a sexual harassment claimw |l not accrue until after a
period of recurring acts of harassnent. A plaintiff usually
will not have a viable claimof hostile work environnment from

single acts that are isolated or sporadic or not thenselves
severe enough to alter the work environnent and create an
abusive work environment -- both from an objective and
subj ective viewpoint. O they nmay not of thensel ves appear to
be discrimnatory. But the recurrence of events that do not of
t hensel ves appear to be discrimnatory nay, over time, come to
denonstrate both an increasingly difficult environnment and that
the events l|ack an innocent explanation. A plaintiff my be
"unable to appreciate that he is being discrimnated against
until he has lived through a series of acts and is thereby able
to perceive the overall discrimnatory pattern."”™ Sabree, 921

F.2d at 402. As the Seventh Circuit has said,

Sexual har assnment serious enough to
constitute unl awf ul di scri m nati on on
grounds of sex is often a cunul ative process
rather than a one tinme event. In its early
stages it my not be diagnosable as sex
di scrim nation, or my not cross the

threshold that separates the nonactionable
from the actionable, or nmay not cause
sufficient distress to be worth making a
federal case out of, or may not have gone on
l ong enough to charge the enployer wth
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know edge and a negligent failure to take
effective remedi al neasures.

Gal l oway v. General Mdtors Serv. Parts Operations, 78 F.3d 1164,

1166 (7th Cir. 1996) (citations omtted). While sonetines these
i ssues nmay be resolved as a matter of |aw, they are often better
resolved by juries, with jurors reflecting the |essons from
their own |life's experiences.
Here, it cannot be said as a mtter of |aw that

O Rour ke was on notice that she had to file an EECC cl ai m before
Sept enber 13, 1994. O Rourke's own actions show that in the
course of Septenber of 1994, things started to reach a breaking
point for her: her health was deteriorating and her brothers’

efforts to intervene at the station to protect her had failed.

One coul d reasonably infer that she had not realized there was
actionable discrimnation until this point. And once O Rourke
was on notice of the harassnent, she brought the matter to the
City's attention. She sought the assistance of the City's EEO
officer. \When the EEO officer did nothing, O Rourke turned to
Captain Hiter; when he did nothing, she turned to Chi efs Bennett

and Cotter. When the Departnent, under pressure fromthe Union,

frustrated the investigation by prohibiting Bennett and Cotter
fromtal king to anyone bel ow the | evel of Chief, it becanme clear
that there would be no recourse for O Rourke short of filing an

EEOC conpl ai nt. And she did so pronptly. A reasonable jury
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coul d easily have found that this case fit within the continuing
violation doctrine. And because the evidence was necessary to
prove a continuing violation, it was error to exclude it under
Rul e 403. The probative value far outwei ghed any prejudice.

As aresult, there was no error inthe district court's
original decision to admt the pre-Engine 13 evidence and there
was error in its later decision to instruct the jury not to
consi der the evidence. Because the grant of the new trial was
based on the |l ater erroneous decision, the order granting the
new trial on that basis was in error. What to do about that
error requires further analysis. W pause, though, to consider
whet her the new trial order may be affirmed on the judge's
al ternate ground.

O her Grounds

VWile not entirely clear, it appears that the trial
j udge concl uded fromthe size of the verdict, $275, 000, that the
jury had not followed his instructions to disregard pre-May 1994
conduct, and that defendant had been prejudiced as a result and
that this amounted to a m scarriage of justice.

But this conclusion is flawed for two reasons. First,
even if the jury did not follow their instructions, such error
was not prejudicial because, as we have rul ed, the instructions

were erroneous: the jury was entitled to consider the pre-Muy
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1994 conduct of the defendant. Second, there is no ground to
believe that the jury did in fact fail to follow their
i nstructions. The law requires that we assune that the jury
foll owed instructions and only awarded for Engine 13 conduct.

See United States v. Rivera-Gonez, 67 F.3d 993, 999 (1st Cir.

1995) ("[OQur system of trial by jury is premsed on the
assumption that jurors will scrupulously follow the court's
instructions."). The gap between a $200, 000 award at the second
trial, where no pre-Engine 13 evidence was admtted, and a
$275, 000 verdict at the first trial, does not nean the jury the
first tinme around al so awarded for pre-Engine 13 conduct. And
we have no other basis to assunme the jury failed to follow
i nstructions.

If, alternatively, the trial judge's ruling was based
on the belief that the $275,000 verdict alone warranted setting
aside the jury's decision, the ruling was still in error. A
jury's award of damages stands unless it is "grossly excessive"

or "shocking to the conscience.” Brown v. Freedman Baking Co.,

810 F.2d 6, 11 (1st Cir. 1987). Whether the jury award here can
be so characterized depends on what damages plaintiff was
entitled to sue for and whether she adequately proved those

damages. Conpensatory but not punitive damages are avail able
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under 42 U.S.C. 8 1981a against |ocal governnmental agencies.’
Conpensat ory damages include "noneconom c injuries, such as
enotional distress, pain and suffering, harmto reputation, and
ot her consequential injury, caused by the defendant's unl awf ul

conduct . " 2 B. Li ndemann & P. Gr ossman, Enpl oynent

Di scrim nation Law 1355.

Here plaintiff's injuries were established through her
own testinony and that of her treating psychiatrist. O Rourke
testified that while she was at Engine 13, she was a "nervous
wreck," often shaking uncontrollably, had difficulty sleeping,
and gai ned wei ght. Her distress becane so severe that she was
eventual |y unable to function. After she took disability | eave,
O Rourke continued to suffer frominsonni a but spent days in bed
and did not want to |eave the house. She had severe m graine
headaches and gai ned 80 pounds.

O Rourke's psychiatrist, Dr. Purvis, testified that in
Decenmber of 1994, shortly after O Rourke took |eave from the
Departnent, O Rourke was "clearly depressed” and felt that "her
life was falling apart"” as a result of the harassnent. Dr .

Purvis concl uded that O Rourke was di sabl ed and di agnosed her as

! VWhile caps Iimt conpensatory (plus punitive) damages
awar ds agai nst enpl oyers, the City did not raise the issue. The
City of Providence had nore than 500 enpl oyees over the rel evant
period. The award of $275,000 thus fell within the $300, 000 cap
for enmployers of that size. See 42 U.S.C. 8 1981a(b)(3) (D)
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having post-traumatic stress disorder caused by severe and
ongoi ng stress. He recomended that O Rourke stay away fromthe
departnment and continue treatnment, including attending regular
sessions and taking an anti-depressant. Dr. Purvis also noted
that O Rourke felt trenendous guilt about having filed a
conpl ai nt because of the inpact on her famly, particularly her
br ot hers. In md-1995, as O Rourke's therapy continued, Dr

Purvis observed that O Rourke was beginning to grieve because

she realized "just how rmuch she lost. . . really it was her
life." O Rourke continued to suffer frompost-traumatic stress
di sorder and felt enmbarrassment and shane. She had a panic

attack when she inadvertently encountered a firefighter at a
st ore. Dr. Purvis recommended O Rourke attend a weight |oss
clinic after she gained a dramatic amount of weight in a short
period of tine.

Thr oughout 1996, O Rourke's condition renmained
unchanged. She remmi ned out of work but spoke of her desire to
return, although she was fearful. By m d-1997, wunder Dr.
Purvi s’ gui dance, O Rourke joined the fire prevention
departnment; Dr. Purvis did not think she was able to return to
being a line firefighter.

According to Dr. Purvis, O Rourke continues to suffer

frompost-traumatic stress disorder, requiring treatnment for at
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| east two additional years, including medication and regul ar
sessi ons. Significantly, Dr. Purvis gave his opinion that
O Rourke's condition was probably permanent:

[I]t's a very serious condition. The

statistics aren't good in terns of a total

rem ssion of all synptonms. She's been

victimzed, and that will always be a part

of her nmenory and experiences. It's even

felt it entails some basic neurol ogical

changes in response to ongoi ng and repeated

stress, so that one's arousal mechani sm has

per manent |y changed.
Dr. Purvis described O Rourke's condition as chronic. O Rourke
continued to treat with Dr. Purvis at the tinme of her second
trial in 1998, and Dr. Purvis testified then that he antici pated
O Rour ke woul d require several nore years of treatnent.

Thi s evidence anply supports the jury award. The award

does not exceed "a rational appraisal of the damages actually

incurred."” Hogan v. Bangor & Aroostook R R, 61 F.3d 1034, 1037
(1st Cir. 1995). Indeed, in Hogan, we found a $200, 000 award
for conpensatory danmages in an ADA case to neet this test. |d.

at 1038 (dammges for enotional distress, inconvenience, nental

angui sh, and | oss of enjoynent of life). |In Marcano-Rivera, we
affirmed a jury's verdict of $225,000 in conpensatory damages
for an enployer's failure to acconmmodate plaintiff's disability.

See 232 F.3d at 256-57; see also Webb v. Hyman, 861 F. Supp.

1094, 1116 (D.D.C. 1994) (affirm ng $225, 000 award for enoti onal
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di stress in sexual harassment case). And in Koster v. Trans

Wrld Airlines, Inc., 181 F.3d 24 (1st Cir.), cert. denied, 528

U.S. 1021 (1999), an age discrimnation case, we considered
$250, 000 an appropriate award of conpensatory danages for
enotional distress based on plaintiff's testinmony that he had
troubl e sl eeping, was anxious, and in his new job worked nore
and earned less than in his former position, even though
"[t] here was no evidence that [plaintiff] ever sought medica
t reat ment or suf f ered any | ong-term depr essi on or
i ncapacitation." 1d. at 36. When conpared to these cases, the
evi dence of O Rourke's enmptional distress supports the $275, 000
awar d: her injury is nore severe, is supported by her
psychiatrist's testinony, and the consequences of the injury
nore |lasting. Thus, we cannot say that "the evidence of injury
was grossly disproportionate to the award for enotional
di stress” and therefore the $275,000 award i s not excessive as
a matter of law. [d. at 36.

Rei nst atenent _of First Verdict

Nonet hel ess, the first jury verdict my not be
automatically reinstated if the first trial was otherw se
fatally flawed as to the City. The City's main argunent is that
it was precluded from putting on its version of the pre-Engine

13 events. That is only partly true. The City disputed those
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events on cross-exam nation of plaintiff's witnesses, and it
i ntroduced evidence of its 1992 sexual harassnment policy. What
it did not do was put on its own wi tnesses. That m ght well be
enough to carry the City's argunment agai nst reinstatenent of the
verdict save for one thing: the City did not preserve the
argument .

The City failed to make an appropriate offer of proof

and so it has waived the argunent. See United States .

Bonneau, 970 F.2d 929, 933 (1st Cir. 1992). Simlarly, the City
failed to properly object to the introduction of nobst of the
pre-Engine 13 evidence, as it was required to do after an
unsuccessful notion in limne, and thus failed to preserve its
obj ecti on. See GII v. Thomms, 83 F.3d 537, 540 (1st Cir.
1996) .

We touch briefly on two of the City's other argunents.
First, there is no nmerit to the City's argunent at the first
trial that it was entitled to a jury instruction that the
firefighters' conduct should be evaluated in the context of a
bl ue collar environment, as one court has held. See Go0ss v.

Burggraf Constr. Co., 53 F.3d 1531, 1538 (10th Cir. 1995) ("[We

must evaluate [plaintiff's] claim of gender discrimnation in

t he context of a blue collar environment where crude | anguage is
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commonly used . . ."). W decline to adopt such a rule for the
same reasons the Sixth Circuit rejected it:

We do not believe that a woman who chooses
to work in the male-domnated trades
relinqui shes her right to be free from
sexual harassnent; indeed, we find this
reasoning to be illogical, because it neans
that the nore hostile the environnment, and
the nmore prevalent the sexism the nore
difficult it is for a T Title VII plaintiff to
prove that sex-based conduct is sufficiently
severe or pervasive to constitute a hostile
work environment. Surely wonmen working in
the trades do not deserve less protection
from the law than wonen working in a
court house.

Wlliams, 187 F.3d at 564. As al ways, regardless of the
setting, "[t]he critical issue, Title VII's text indicates, is
whet her nenbers of one sex are exposed to di sadvant ageous terns
or conditions of enploynent to which nenbers of the other sex
are not exposed.” Harris, 510 US. at 25 (Gnsburg, J.,
concurring).

W also reject the City's contention that the
firefighters' reading of pornography in public spaces of the
fire station is protected by the First Amendnent, placing the

burden on O Rourke to avoid it if it offended her. The City

relies on Johnson v. County of Los Angeles Fire Dep't, 865 F.

Supp. 1430 (C.D. Cal. 1994), where a mmle firefighter
successfully challenged a policy categorically banning the

possessi on and reading of sexually explicit magazines in the
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fire station. The court held the policy an inpermssible
content - based regul ation because the county failed to offer
credible testinony that "nmere exposure to the cover of Playboy
directly contributes to a sexually harassing atnosphere.” 1d.
at 1440. But Johnson cannot bear the weight of the City's
argunment. The Johnson court enphasized that the plaintiff was
"merely seeking to read and possess Playboy quietly and in
private . . . [and] not seeking to expose the contents of the
magazi ne to unwitting viewers"; it allowed to stand that portion
of the County's policy prohibiting the public display of nude
pi ctures. Id. at 1440. In contrast, at Engines 5 and 13,
O Rourke was surrounded by pornographic nagazines, sexually
explicit novies, and nude pictures displayed, with no way to
avoid them That evidence was probative of the City's know edge
that the proscribed materials existed and rel evant to O Rourke's
hostile work environment claim Johnson dealt wth a
constitutional challenge to the policy itself. Mor eover, the
fact that the City's sexual harassnment policy prohibited the
keepi ng of pornographic materials at stations undercuts the
City's argunent that it was up to O Rourke to avoid it.

Enpl over's Liability
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The City also argues that the district court erred in
instructing the jury that there were two ways the City could be
made |i abl e:

I f the harasser is a superior, a supervisory
enpl oyee, then that alone nekes the city

l'iable. If it is a superior officer who
harassed her, the city is responsible for
that individual's conduct. If it is her

cowor ker, or coworkers, who are guilty of

this harassing conduct, then the city is

only liable if a superior officer knew, or

shoul d have known, of the harassment and

failed to take pronpt remedi al action.
In its brief, the City argues that the court inproperly
instructed the jury on quid pro quo sexual harassnent, for which
the enployer is strictly liable.® But it did not raise that

obj ection after the charge, so our review is for plain error

only. See Diefenbach v. Sheridan Transp., 229 F.3d 27, 33 (1st

Cir. 2000). We find no error in the court's instruction, |et
al one plain error that "affects substantial rights and which has

resulted in a mscarriage of justice or has underm ned the

8 Although inits brief the City makes this argunent only
as to the second trial, the court gave the sanme instruction at
both trials. The City objected to the instruction at the first
trial on the ground that the court did not give the City's
requested supplenmnental jury instruction that an enployer that
fails to make an adequate investigation of a sexual harassnment
conplaint can only be held liable for +the hostile work
envi ronnent created by an enpl oyee under a negligence theory of
liability if the enployer's renedial action is also |acking.
That is not the law, and so the court did not err by refusing to
give the requested instruction.
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integrity of the judicial process."” Drohan v. Vaughn, 176 F. 3d
17, 21 (1st Cir. 1999) (internal quotation marks omtted). The
"knew or should have known" instruction to hold the city liable
for actions of coworkers was correct. See Wite, 221 F.3d at
261. Further, where there is an actionable hostile environment
attributable to a supervisor, an enployer is subject to
vicarious liability to a victim zed enpl oyee where, as here, it

fails to exercise reasonable care to prevent it. See Faragher,

524 U. S. at 807. The City cannot show a m scarriage of justice
resulted fromthe jury's verdict for O Rourke because there was
anpl e evidence to support the City's vicarious liability for the
hostile work environnent created by both coworkers and

supervi sors. See Negron v. Caleb Brett U.S.A., Inc., 212 F.3d

666, 672 (1st Cir. 2000).

Ef f ect of Faragher

Nor is there reason to remand the case in |light of the

Suprenme Court's 1998 decision in Faragher, supra. Far agher

entitles an enployer to an affirmative defense if it shows that
it exercised reasonable care to prevent and correct harassing
behavi or and that the enployee unreasonably failed to take
advant age of available renedies. See id., 524 U S. at 807-08.
But the evidence shows that the City could not prove an

affirmati ve def ense under the Faragher standard. The City "made
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no attenpt to keep track of the conduct of supervisors" and
further, as denonstrated by the City's insistence at trial that
O Rourke should have followed the chain of commnd and
conplained to her supervisor, the City "did not include any
assurance that the harassing supervisors could be bypassed in
regi stering conplaints.” ld. at 808. Thus, as the Suprene
Court did in Faragher, "we hold as a matter of lawthat the City
coul d not be found to have exercised reasonable care to prevent
t he supervisors' harassing conduct." |d.

Accordi ngly, O Rourke established at the first tria
the City's liability for the hostile work environnment, the final
el ement of her sexual harassment claim and so we reinstate the

verdi ct .

Attorneys' Fees and Costs

We review the district court's decision regarding

attorneys' fees for abuse of discretion. See Scarfo .
Cabletron Sys., Inc., 54 F.3d 931, 963 (1st Cir. 1995) ("An
award of fees under Title VII is reviewed primarily under an

abuse of discretion standard, and the trial court's range of
di scretion is particularly broad."). We affirm the award of

fees for the second trial and reject both parties' attacks. W
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al so hold that O Rourke is entitled to fees for both trials and
so remand for a determnation as to fees for the first trial
First, we reject the City's argunent that the district
court shoul d not have awarded fees for two plaintiff's attorneys
at the second trial. The district court concluded that the use
of two attorneys at trial was reasonable in light of the
conplexity of the litigation and the experience of the City's

attorney. See O Rourke v. City of Providence, 77 F. Supp. 2d

258, 267 (D. R 1. 1999). W agree.

Simlarly, the district court did not abuse its
di scretion in basing the attorneys' fee award on two different
rates for O Rourke's attorneys at the second trial. The court
concluded that Attorney Andrews, whose trial preparation
activities the court viewed as analogous to the role of an
"associate," should be conpensated at a lower rate ($100 an
hour) than Attorney DeMaria (at $200 an hour), the "partner,"
who did all of the witness questioning and argunents at trial.
See id. at 267-68. The court acknow edged t hat sone of Andrews'
prelimnary work, before DeMaria became involved, should be
conpensated at a higher, "partner," rate. Whet her all the
remaining pre-trial work is "associate" work is hardly self-
evident, but we defer to the trial judge's sense of this unusual

case.
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We al so conclude that O Rourke is entitled to an award
of attorneys' fees for the first trial, and not just the second
trial, for the same reasons that we reinstate the verdict from
the first trial. In its opinion regarding O Rourke's nmotion for
attorneys' fees after the second trial, the court denied
O Rourke attorneys' fees for the first trial because "her
counsel was responsible for the introduction of irrelevant and
hi ghly prejudicial evidence that resulted in a voiding of that
trial result."” 77 F. Supp. 2d at 264. That conclusion was in
error.

The question is who should pay for the m stake, in the
sense of bearing the costs of attorneys' fees for two trials.
Because the m stake was not caused by plaintiff, there is no

reason to deny fees. Ci. Gerlinger v. deason, 160 F.3d 858,

878-79 (2d Cir. 1998) (finding denial of fees for second trial
an abuse of discretion where record did not support finding of
m sconduct by plaintiff's counsel). W think it nmore consi stent
with the policies of Title VII to rest those costs on the | osing
def endant, whose nmotion resulted in there being two trials.

The district court's reduction of O Rourke's requested
deposition transcript costs was error for the same reason. The
court awarded costs only for the transcripts of those w tnesses

used at the second trial, which were fewer in nunber than at the
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first trial because the second trial was limted to Engine 13
conduct. The cost of deposition transcripts that were necessary
at the first trial nmust be included in the award on remand.

V.

Pr ej udgnment | nt er est

The district court's award of pre-judgnent interest was
within the district court's discretion to order make-whol e

relief, see Earnhardt v. Puerto Rico, 744 F.2d 1, 3 (1st Cir

1984) (abuse of discretion standard applies to district court's
deci sion whether to award prejudgnment interest in Title VII
case), and therefore we reject the City's argunent that the
award was i nproper

VI .

We reverse the district court's judgnment as a matter
of law and its grant of a new trial after the first trial,
direct reinstatenment of the first jury award of $275, 000,
affirmthe attorneys' fees award for the second trial and the
award of prejudgnment interest, and remand for cal cul ati on of
an appropriate award of attorneys' fees and costs for the
first trial.

So ordered.
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